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NVEMORANDUM OPI NI ON*

The court’s jurisdiction was not at issue. This
Menmor andum Opi ni on constitutes our findings of fact and
conclusions of law. By Opinion and Order of April 30, 1999,
sumrary judgnent was granted in favor of CGeorge F. Gardner
(continued...)
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| nt r oducti on

The matter before the court is Debtors' ("Plaintiffs")
Conpl ai nt > seeki ng danages for |egal nal practice agai nst
WlliamR Htchens, Jr. ("M. Htchens"), Norris P. Wight
("M. Wight"), and the law firmof Mrris, James, Hitchens &
Willianms ("Mrris Janes"), collectively referred to as "the
Morris Janes Defendants". M. Hitchens and M. Wight are
partners in Mirris Janes. Th mal practice claiminvolves the
assertion by Plaintiffs that they consulted Murris Janes and
Its attorneys concerning a |loan they wished to incur. In

addition to asserting that the Mirris Janes Defendants did not

(... continued)

[1l1, and the firmof Parkowski, Noble & Guerke, P.A. Wth the
consent of its principal, Stephen McCann, default judgnment was
entered agai nst First Commercial Services, Inc., by Oder dated
June 10, 1999. At the tine the Conplaint was filed, First
Conmmer ci al had ceased doi ng busi ness and never answered the
Conpl ai nt.

In addition, at the end of closing argunents, the Morris
Janmes Defendants were given the opportunity to submt an
unpubl i shed opinion fromthe Del aware Superior Court for our
consideration. Plaintiffs and M. MCann were given an
opportunity to provide cases in response thereto by July 28,
2000. Subsequent to July 28, 2000, the parties continued to
file docunents although the pl eadi ngs have been cl osed.
Anything that the parties have filed in this case subsequent to
July 28, 2000, has not been authorized to be filed and has not
been considered by the court.

’Plaintiffs BCl Pancake House and Bl ue Coat |nn naintained
two restaurants in Dover, Delaware. Plaintiff Patriot
Enterprises was forned to own real property. Plaintiff
Hospitality Organi zati onal Managenent Enterprises was forned to
function as a managenment conpany for the restaurants. The
Conpl ai nt al so requested an order requiring the expungenent of
| i ens entered against Plaintiffs' assets in connection with a
| oan that was never consummated and that is at the center of
this controversy. The liens have been marked sati sfi ed.



properly investigate the |Iender in advance of when Plaintiffs
agreed to the loan, Plaintiffs claimthey were defrauded
because material information was withheld fromthem by the
Morris James Defendants and M. MCann after the loan failed to
cl ose.

Plaintiffs al so seek danages agai nst Stephen J. MCann,
asserting that he induced themto use him his now defunct
conpany, First Commercial Services, Inc., and Charneuro Ltd. to
obtain the | oan

Trial was held on June 30, Novenber 1 and 2, 1999, January
10, 2000, February 14, 2000, and June 30, 2000, with closing

argunents heard on July 17, 2000.

Backgr ound

Plaintiffs' clains arose froma failed | oan transaction
the history of which follows. Before the Murris Janes
Def endants were engaged to represent Plaintiffs in connection
with the loan, Plaintiffs had obtained a | oan conmtnent letter
fromUCL (the Usher Trust), a non-traditional, foreign |ender,
dated June 9, 1994, and on June 13, 1994, had paid a $5, 000
| oan fee.® See Morris Janes Exhibits 10, 11. Prior to
obtai ning the commtnent and paying the fee, Plaintiffs

consulted the Morris Janes Defendants in May of 1994, not about

*The lender initially requested a conmtnent fee of
$10, 000 whi ch was reduced at the request of Stephen McCann's
partner, Alan Start.



the loan but with respect to tax advice, estate planning and
t he reorgani zati on of the businesses.

On or about July 7, 1994, after Plaintiffs obtained the
commtnent letter and paid the loan fee, Norris Wight of
Morris James net with John Koutoufaris, his son Marcos, and
Richard Seifert, Plaintiffs' then chief financial officer, at
which tinme Plaintiffs informed M. Wight of the |oan and of
their desire to close on it by the end of that nonth.
According to M. Seifert, the |oan and a quick closing were
sought because Plaintiffs' obligations to their suppliers were
significantly in arrears and the conditions inposed by
Plaintiffs' vendors had to be nmet on a daily basis.

M. Wight testified that he exam ned the conm tnent
|l etter at the July, 1994, neeting, in the conpany of Marco
Koutoufaris, Plaintiffs' primary representative at the tine.
The July, 1994, neeting was the first he had with the
Koutoufarises after the earlier introductory neeting in April
of 1994 regardi ng sone tax considerations. Wight, Tr. 11-1-99
at 630-31. Indeed, the engagenent |etter dated May 13, 1994,
sent by Morris Janes to Plaintiffs contains no reference to a
| oan transaction. Plaintiffs' Exhibit 12. M. Wight told
them the provisions of the | oan were onerous, would tie up al
their assets for the foreseeable future, and were |ike a noose
around their necks. M. Seifert was present when M. Wight
conveyed this opinion. The Koutoufarises replied that they had

already paid the comm tnent fee of $5,000, there were no other
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| enders, and this |oan was their only hope. Wight, Tr. 11-1-
99 at 642-43. M. Seifert, who was present, corroborated this.
Tr. 11-1-99 at 775. M. MCann's testinony al so supports this
version of events. M. MCann testified that at the sanme July
1994 neeting M. Wight told Marcos Koutoufaris that the terns
of the loan were "extraordinarily stringent" and that Marcos
Koutoufaris responded that he knew it, but the |loan was their
"l ast hope, and they had to go forward with it." Tr. 2-14-00
at 36.°

M. Seifert testified that the | oan was needed and the
vendors were pressing for funds. He stated that John
Koutoufaris "was quite adamant in using ne as |leverage with the
vendors to give them hope that funds were forthcom ng and,
therefore, they would be paid in full.” Seifert, Tr. 11-2-99
at 775-76. Plaintiffs owed suppliers in excess of $385, 000.
They al so had significant tax and nortgage liabilities. He
further testified that the pressure on Plaintiffs was "intense"
t hrough the spring and sunmer of 1994. |d. Further,
Plaintiffs were in debt to the IRS in the amount of at | east
$400, 000, and to the Del aware Division of Revenue in the anount

of approxi mately $70, 000, including w thhol ding taxes which

‘At trial, Marcos Koutoufaris refused to adnmit or deny
that he said the |oan was the | ast hope. He explained this
testinony as "referring to the fact that it was ... better ...
than a conventional loan with a bank.” Tr. 6-30-99 at 207-09.
We do not credit this explanation of the reference to the "l ast
hope" and find that Plaintiffs pursued the transaction with the
Usher Trust because only the Trust had expressed interest in
dealing with them



they began to forego paying in 1992.

M. Seifert testified that in |ate March 1994 when he
began his enploynent with Plaintiffs, they had no corporate
financial statenents and their financial picture was not
capabl e of being conpleted with the available information. He
testified that he found unopened letters fromthe IRS, that
Plaintiffs' financial situation was desperate, and that they
were living on borrowed tine. See Tr. 11-2-99 at 758-63. M.
Seifert met with WIlmngton Trust, Plaintiffs' major creditor,
and was informed that the bank wanted Plaintiffs to find other
financing. Plaintiffs owed WImngton Trust in excess of
$1.726 mllion on a nortgage on the Blue Coat Inn and the
G asgow Inn and were in default on their nortgage with PNC on
t he Pancake House (the nortgage anount was in excess of
$272,500). The nortgage wi th Wendover Funding on the Mllard
House (office prem ses owned by Plaintiffs) was in arrears as
well in the amount of approximtely $226, 030, even though funds
Plaintiffs received fromtheir tenants through nonthly rental
paynents exceeded the amount of the nmonthly nortgage paynent.
In addition, Plaintiffs' purveyors, including their two nain
food suppliers, refused to extend further credit. He testified
that Plaintiffs were unable to support their debt |oad and had
troubl e even maki ng payroll. Local banks had refused to | end
to Plaintiffs and they had to resort to unconventi onal
financing. 1d. at 763-64.

M. MCann's testinony corroborates M. Seifert's



assessnment of Debtors' situation. M. MCann testified that
creditors "were continuing to get quite vociferous in their
demands for paynment." Tr. 2-14-00 at 35. |In addition, at

Mar cos Koutoufaris's request, M. MCann called a
representative at Atlantic Foods, one of Debtors' major
suppliers. The representative informed M. MCann that
creditors were considering an involuntary bankruptcy. M.
McCann then wote to the representative explaining Debtors’
efforts to obtain refinancing. This held the creditors at bay
for alittle while.

Marcos Koutoufaris also testified that there was
"consi derabl e pressure” fromcreditors anounting to what he
vi ewed as harassnent on an alnost daily basis. Tr. 6-30-99 at
204-5. He testified that Plaintiffs nmade an attenpt to reach a
conpronm se with some of their suppliers but those who agreed
I nsi sted on paynment by August, 1994. Thus, Plaintiffs were
under this pressure, as well.

Plaintiffs sought the loan to inplenment a financial
restructuring plan which would satisfy their existing debt. To
that end, Plaintiffs sought to borrow $3, 250, 000 whi ch woul d
satisfy the existing debt. However, the | ender decided that
Plaintiffs' existing assets would not provide the cash fl ow
needed to pay down the debt. At sone point the anpbunt of the
| oan increased to $6, 950,000 in order to also fund the purchase
of another building, the rents fromwhich could inprove

Plaintiffs' cash flow. The I ender was a British entity



variously referred to as the Usher Trust (UCL) or Charneuro®

t hroughout trial. Through St ephen McCann, Plaintiffs
approached the Usher Trust because attenpts to secure donestic
conventional financing had been unsuccessful. Prior to this
time, Plaintiffs' principals, John and Marl ene Koutoufaris and
their son, Marcos, had been involved in "a |loan failure
situation arising froma bogus New York nortgage banker in
1993," Conplaint at Y 9, 10, and were anxious not to repeat

t he experience.® However, before embarking on the |oan process
with the Usher Trust, Plaintiffs did not seek the advice of
counsel. Defendant Stephen McCann served as the agent for the
Usher Trust in the United States at the tinme Plaintiffs sought
funding. M. MCann disclosed to the Koutoufarises that he and
his partner, Alan Start, had two | oan applications pending with
the Usher Trust at the tine Plaintiffs sought funding. M.
McCann had expended $7,000 in conmtnent fees on his and his

partner's behalf. 1In the sunmer of 1994, the Usher Trust sent

*Charmeuro was not the lender but the disburser of funds.
Credit Suisse was to be the source of funds. Plaintiffs
conplain that they did not know that Credit Suisse would be
i nvol ved. Plaintiffs' counsel argued at trial that the
I nformation that the noney was comng from Credit Suisse msled
creditors. How this was so and what significance it has to the
I ssue of Defendants' liability to Plaintiffs was not expl ai ned.
The Usher Trust's accounts were maintained in the Security
Section of the Trust Departnent of Credit Suisse. Marcos
Koutoufaris testified that he had so informed his father. Tr.
6-30-99 at 221. Plaintiffs' assertion that the fact that
Credit Suisse was to supply the funds is grounds for judgnent
in their favor in this adversary proceeding is without nerit.

°Plaintiffs obtained a judgment against the prior |ender.



a representative, John Russell, to the United States to inspect
the Plaintiffs' businesses in preparation for finalizing the

| oan. Al though Plaintiffs had consulted with the Mrris Janes
Def endants by this tine, they did not involve the Mrris Janes
Def endants in this neeting.

In the neantinme, because Plaintiffs were being dunned by
creditors, including nortgagees, they requested that Norris
Wight draft a letter that Plaintiffs could give to their
creditors which expl ained that new fundi ng was expected and
that they would be paid in full. See Mirris Janes Exhibit 20
(letters fromvarious creditors regardi ng paynent terns).

A "dry" settlenment with the Usher Trust took place on
Sept enber 16, 1994; i.e., docunents were signed but funds were
not transferred pendi ng approval by the British | ender of the
final |oan docunentation.’ In connection with the settlenent,
liens in favor of the |l ender were inposed on Plaintiffs' and
t he Koutoufarises' property pending funding of the loan in
order to prevent Plaintiffs' creditors fromtaking threatened
action which would give thema priority over the new | ender.
The | oan never funded and on Novenber 17, 1994, Nigel Jowsey,
an enpl oyee of the Usher Trust, faxed to George Gardner, the
Usher Trust's counsel inthe US., with a copy to M. MCann,

("the British faxes") the information that the Usher Trust was

‘Settlement was del ayed until Septenber, 1994, because
Plaintiffs had changed the terns of the |oan several tines and
each change had to be approved by the | ender.



bei ng i nvestigated by the fraud squad of the Nottinghanshire,
Engl and, Constabulary. M. Jowsey also informed M. Gardner
that he had been instructed by the fraud squad to not issue
paperwork so no further action on the | oan woul d be taken.
Plaintiffs' Exhibit 193. On Novenber 18, 1994, Alan Start
faxed to M. Gardner, with a copy to M. MCann, information
concerning an unofficial investigation of the Usher Trust and a
neeting with a potential substitute |ender the foll ow ng day.
Plaintiffs' Exhibit 194.

By fax dated Novenmber 22, 1994, M. Gardner transmtted to
M. Wight a copy of Nigel Jowsey's Novenber 17 fax
(Plaintiffs' Exhibit 193), Alan Start's Novenber 18 fax
(Plaintiffs' Exhibit 194), and M. MCann's fax to CGeorge
Gardner of Novenber 21 concerning alternative funding. See
Plaintiff's Exhibit 197. M. MCann sent a second fax to
Norris Wight dated Novenber 22 concerni ng probl ens he was
having due to the investigation in England of the Usher Trust
and concerning alternative funding. Plaintiffs' Exhibit 198.

M. MCann testified that he sent a copy of the British
faxes to Marcos Koutoufaris about the tinme he received them and
he typed a note addressed to "Marc" on the bottom of the
Novenber 17 fax. Tr. 2-14-00 at 50, 51. Alan Start testified
that M. MCann told himat the tinme that he had forwarded the
faxes to Marcos Koutoufaris. Tr. of 3-27-00 at 68-69. M.
McCann spoke to Marcos Koutoufaris the sane day he forwarded

the British faxes to him Novenber 18, 1994, nentioned the
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police investigation that was referred to in the faxes, and
Mar cos Koutoufaris admtted speaking with M. MCann that day.
See Marcos Koutoufaris, Tr. 6-30-99, at 303; McCann, Tr. 2-14-
00 at 47-48, 91-92. M. MCann further testified that he
received the first British Fax on Novenmber 17, 1994. Tr. 2-14-
00 at 47-48. M. Wight received the faxes on Novenber 22,
1994, and Marcos Koutoufaris testified that he spoke with M.
Wi ght on Novenber 23, 1994, concerning them stating that he
had recei ved copies of themfrom M. MCann, and that he
understood that there was sonething "seriously wong". Marcos
Koutoufaris, Tr. 6-30-99 at 256; Wight, Tr. 11-1-99 at 658-59.
Marcos Koutoufaris testified that this conversation wwth M.
Wight |asted five mnutes at the nost but M. Wight testified
that his tel ephone bill showed that the conversation | asted
approximtely 19 mnutes. Wight, Tr. 11-1-99 at 657-58.

Plaintiff's Exhibit 199 is Norris Wight's letter to M.
McCann dated Novenber 23, 1994, stating that he received the
British faxes from George Gardner and found the explanation of
the failure to fund the loan incredible. Plaintiffs' Exhibit
202 is a fax fromM. MCann to Marcos Koutoufaris dated
Novenber 28, 1994, "updating" himon the situation. ?

The standard for |egal malpractice in Del aware requires

the plaintiff to prove (1) enploynent of an attorney, (2) the

®An "update" inplies prior communication of information
and is consistent wwth the testinony of all w tnesses except
that of the Koutoufaris w tnesses.
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attorney's neglect of a reasonable professional responsibility,

and (3) a resultant |loss. Jackson v. Lobue, 2001 W 695540 at

*2 (Del aware. Super., June 15, 2001), citing Waver v. Lukoff,

511 A 2d 1044, 1986 W. 17121 (Del aware. 1986) (Table, Text in
Westlaw). Plaintiffs in this case established enpl oynent of
counsel but did not establish that counsel neglected
prof essi onal responsibilities, nor did Plaintiffs establish
that the loss they suffered was due to counsel's neglect of a
responsibility. In addition, expert testinony is required to
establish legal mal practice. 1d. The only exception is when
the negligence "is so obvious that it would be apparent to any
| ayman exercising ordinary comon sense.” 1d. Plaintiffs
submtted the testinony of Professor Geoffrey Hazard, professor
of law at the University of Pennsylvania |aw school, but
Prof essor Hazard's testinony was that counsel acted within the
bounds of professional responsibility. See infra at 20.

W find that Plaintiffs were notified of the British faxes
as soon as Defendants knew of them The assertion that the
exi stence of the British faxes was concealed fromPlaintiffs is
sinmply not supported by the evidence. The credible testinony
does not support Plaintiffs' version of the facts and, as w |
be explained in nore detail below, we will enter judgnent in

favor of all Defendants.

Liability of Stephen M Cann

Wth respect to M. MCann, the Conplaint seeks danmages
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and exenpl ary damages for breach of contract, negligence,
and/ or recklessness. Plaintiffs allege that
1. M. MCann nade negligent m srepresentations
concerning the status of the lender and its ability to
lend the $6.95 million;
2. M. MCann had a duty to Plaintiffs to find
alternative funding for themafter the Usher Trust | oan
fail ed,

3. M. MCann failed to informPlaintiffs in Novenber of
1994 that the | ender was being investigated for fraud.

Plaintiff's allegations are not supported by the evidence
or testinmony. The record is devoid of evidence that M. MCann
made any representations, negligent or otherw se, concerning
the |l ender's status or ability to lend. Alan Start testified
t hat he investigated Rowan Lei gh-Janes of the Usher Trust
bef ore paying a conmtnent fee on behalf of hinself and M.
McCann and all information indicated that M. Lei gh-Janes was a
| egi ti mate busi nessman who was capabl e of funding the | oan.
Start, Tr. 3-27-00 at 17-19. |Inquiries to the police in the
United Kingdom reveal ed only that no actions were pending. Tr.
3-27-00 at 18.° The lender's U S. counsel stated that there
were no indications of fraud in his dealings with the |ender.
Gardner, Tr. 11-2-99 at 864. Plaintiffs' expert, Professor
Geof frey Hazard, saw no signs of a fraudulent transaction in
t he docunments he reviewed. Hazard, Tr. 11-1-99 at 581

M. MCann testified that when M. Start met Rowan Lei gh-

M. Start testified that because personal privacy laws in
the United Kingdom "are very strict" only "basic questions”
woul d be answered. Tr. 3-27-00 at 18.
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James of the Usher Trust he obtained references fromhis own
attorney and another group called "the Partnership” who had
conduct ed business wth the Usher Trust. M. Start confirnmed
with two banks that the Trust and Lei gh-Janmes had accounts and
"large activities". He confirnmed that |oans had actually
funded through Lei gh-Janes and the Trust and he checked with
the Nottinghanshire Constabul ary, the sane entity referred to
in the Novenber 17, 1994, British fax, and determ ned that
there was no information available. He checked the Trust's
registration and found it current and legitinmate as of February
and March of 1994. M. Start nmet one Robin Dawson who had an

I nvestigative firmand worked part-tinme for the British
governnent. M. Dawson confirnmed to M. Start that Leigh-Janes
had | arge bank accounts, had "banking relationships", and had
the ability to do the loans. M. MCann testified that in
April or May of 1994 M. Leigh-Janes sent a copy of
correspondence that indicated that he had a line of credit wth
Credit Suisse and that M. Start investigated this claimand
found it to be true. Tr. 2-14-00 at 62-63. M. MCann further
testified that he "saw no reason” to do his own investigation
and that he relied on that of M. Start, who |ived in Engl and.
Id. at 75. We find this reasonable i nasnuch as the

I nvestigation performed by M. Start was conducted at about the
same tinme Plaintiffs were negotiating a loan with the Trust.
There is no evidence to support Plaintiffs' allegation that M.

McCann di d not exercise reasonable care or conpetence in

14



connection wth the | oan.

Not hing in the record before us indicates that M. MCann
woul d have had a reason to nmake any m srepresentations. He
al so was an applicant for a loan. Because it did not fund, M.
McCann did not benefit fromthe transaction. There is also no
evidence that the information that M. MCann supplied to
Plaintiffs was fal se nor that he was in possession of
information that he failed to comunicate to Plaintiffs.

Wth respect to Plaintiffs' assertion that M. MCann had
an obligation to find alternative funding for them there was
no evi dence adduced to establish a basis for this alleged duty.
Even if M. MCann had such an obligation, the evidence at
trial established that, in fact, he began to seek alternative
funding for Plaintiffs as soon as the investigation of the
| ender was nmade known to himin Novenber of 1994. See
Plaintiffs' Exhibit 194, fax of Novenber 18, 1994, from Stephen
McCann to George Gardner. See also Plaintiffs' Exhibit 195,
undated fax to Marcos Koutoufaris; Plaintiffs' Exhibit 196, fax
of Novenber 21, 1994, to CGeorge Gardner from Stephen MCann
Plaintiffs' Exhibit 198, fax of Novenber 22, 1994, to Norris
Wight from Stephen McCann; Plaintiffs' Exhibit 202, fax of
Novenber 28, 1994, to Marcos Koutoufaris; Plaintiffs' Exhibit
203, docunents Marcos Koutoufaris forwarded to Norris Wi ght
regardi ng new proposed | ender. However, in |ight of

Plaintiffs' financial condition, M. MCann was not successf ul
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in the attenpt.

The only assurances Plaintiffs received concerning the
ability of the lender to fund the | oan cane fromthe | ender
Itself through its enpl oyee John Russell who traveled to the
United States to neet wwth Plaintiffs concerning their |oan
application. Further, M. MCann nmade known to Plaintiffs
that his | oan had not been funded when he first met with
Plaintiffs in May of 1994. M. Russell represented to
Plaintiffs that the Usher Trust had funded other | oans and that
the settlenent would be dry until representatives of the Trust
recei ved the signed | oan docunents in Engl and and executed the
docunents thenmselves. M. Russell also told Plaintiffs, after
he reviewed Plaintiffs' operations during his visit to the
United States, that he would recommend to his enployer that the
| oan be nmade based on his review.

The record |li kewi se does not support Plaintiffs' claim
that M. MCann failed to informthemof the |lender's
fraudul ent status and failed to tell themthat the | oan would
not fund. There was no evidence that M. MCann or anyone knew
of this. 1In fact, the record establishes that M. Start
perfornmed an investigation which showed everything was
legitimate. The conmitnment fee of $5,000 was small. |In fact,

it was less than the $7,000 commitnent fee paid by M. MCann

YWth respect to whether Plaintiffs would have been able
to obtain alternative financing, see discussion of testinony of
Davi s Wods and Janes Sintros, infra.
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Wth respect to his own |loans. The |ender sent a
representative fromEngland to inspect the Plaintiffs'
properties. The |ender retained conpetent independent counsel
and rejected Plaintiffs' initial proposal for a |loan. The
record further established that once N gel Jowsey sent his
Novenber 17 fax, all parties were inforned i nmediately of the
I nformati on except Norris Wight, who received the information
five days | ater on Novenber 22. (Plaintiff's Exhibit 197
establishes that the Usher Trust's U S. counsel faxed to Norris
Wight a copy of the British faxes of Novenber 17 and Novenber
18 on Novenber 22, 1994. See Plaintiffs' Exhibits 193 and
194.) M. MCann notified Marcos Koutoufaris of the British
faxes via letter dated Novenber 18, 1994, the sane day he
received the information. M. MCann sent Marcos Koutoufaris
an "update"” on Novenber 22. Plaintiffs' Exhibit 202.

W find that Plaintiffs were nmade aware of the problem
with the I ender imedi ately after M. MCann received notice
and this finding is supported by the testinony of Norris Wi ght
and Alan Start. Marcos Koutoufaris's testinony is not
I nconsistent with the finding that Plaintiffs were notified of
a problemimediately. Marcos Koutoufaris testified that he
received a letter of Novenber 18, 1994, but not the British
faxes and did not know of the British faxes until discovery in
this case. However, the faxes were attached to the Conpl aint.
Hi s other testinony as well as that of other w tnesses

I ndi cates that he was tinely inforned of the British faxes and
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that they had been sent to him M. MCann testified that he
contacted the Koutoufarises immediately and the day after M.
Wi ght received a copy of the faxes he had a 19 m nute

t el ephone conversation with Marcos Koutoufaris on the subject.
The evidence is overwhelmng that Plaintiffs had tinely notice

of the British faxes. !

Renmoval of the Liens

Wth respect to the responsibility for renoving the liens
pl aced on Plaintiff's property in connection with the | oan, we
find that M. MCann did not participate in creation of the
| iens and had no responsibility or authority to effect their
removal .  Furthernore, the testinony established that when it
becane apparent that the |oan would not fund George Gardner and
the Morris Janes Defendants took steps to have the |iens
removed, including drafting a conplaint for filing in the

Del aware Chancery Court. The matter was not pursued at the

“"Wth respect to the assertion that M. MCann was the
Usher Trust's agent, we find that the record does not support a
finding that an agency rel ationship existed that would result
in M. MCann's vicarious liability for the Usher Trust's
fraud. An agency relationship exists "when one party consents
to have another act on its behalf, with the principa
controlling and directing the acts of the agent." Fisher v.
Townsends, Inc., 695 A 2d 53, 57 (Del. 1997). M. MCann
nerely facilitated communi cati on between the Usher Trust and
Plaintiffs. There is no evidence that he acted for the Usher
Trust or that his actions were directed or controlled by the
Trust. The evidence, in fact, indicates that the Trust sent
its own enpl oyee, John Russell, to determ ne whether the |oan
shoul d be made and M. McCann was not involved in that aspect
of the transaction.
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request of Plaintiffs' counsel who asked that the conpl aint not
be filed because this bankruptcy case was to be filed and he
wanted the renoval to occur within the confines of the
bankruptcy case.

Plaintiffs' expert, Geoffrey C. Hazzard, Jr., professor of
| aw at the University of Pennsylvania | aw school, testified on
cross-exam nation that there was cause to record the |liens
before the | oan was funded in light of Plaintiffs' financial
condition. The liens were filed so that a creditor, other than
the | ender, could not take action that would encunber
Plaintiffs' assets and jeopardi ze the pending loan. In
addi tion, as of February 1995, the Mrris Janmes Defendants and
M. Gardner were involved in attenpts to cancel the |iens.
Plaintiffs knew this and their counsel caused the effort to
cease. See Marcos Koutoufaris, Tr. 6-30-99 at 231-32. W find
Plaintiff's contentions concerning the defendants' liability

for failure to renove the liens to be without nerit.

Liability of the Morris Janes Defendants

The crux of Plaintiffs' case against the Mrris Janes
Def endants is the contention that they told the Mrris Janes
Def endants to "investigate the | ender” and the Mrris Janes
Def endants failed to do so. Wen asked at trial whether he
ever told M. Wight to "investigate the |l ender", Marcos
Koutoufaris admtted that he had not, nor had he ever heard his

parents do so. Tr. 6-3-99 at 249. Sone relevant portions of
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Mar cos Kout oufaris' testinony foll ows:

Q So despite the fear that you profess, you
did wait three weeks to call in your attorneys [the
Morris Janmes Defendants] at a tinme when you wanted to
conplete the settlenent in July; right?

A, Yes.

Q Now, you never told M. Wight to
I nvestigate the |l ender or to look into the | ender or
to check out this trust or words to that effect, did
you?

A. Correct.

Q You never heard your parents ever say words
to that effect, did you?

A. Not to investigate the lender, that's
correct....It was we wanted to make sure that we were
going to get the funding and that we wanted to neke
sure that the informati on that was being sent was to
hel p us get to closing so that we could refinance our
busi nesses. Now, whatever those steps inplied, |I'm
not an attorney to know how to even check out a
| ender and/or what steps would be needed to protect
their clients.

Marcos Koutoufaris, Tr. 6-30-99 at 248-49.

.Can we agree that there was no witten
i nstructions [sic] to M. Wight or M. Hitchens or
anyone at Morris Janmes to investigate the | ender?

A. That is correct. | did say nmany tinmes ..
and al so he heard nmy parents say on nunerous
occasions we did not want to get scammed again, that
we wanted the noney to cone through, and if that
meant doi ng what ever they had resources available to
| ook at this job or to what they are doing, then to
use those resources. But | did not say the word
"pl ease investigate the | ender.”

Q O words to that effect?

A.  No.

Marcos Koutoufaris, Tr. 6-30-99 at 208-09.

The fair inference fromthe testinony is that Plaintiffs
assuned, even though they had paid a | oan commtnent fee before
t hey consulted counsel about the |oan, that counsel's

prof essi onal duty included an investigation of the |ender's
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bona fides. However, the testinony established that this
assunption or expectation was never comrunicated to the Mrris
Janes Defendants. The testinony of Professor Hazard
establ i shed that, under the circunstances, counsel had no duty

2 See infra.

to investigate the | ender.*
John Koutoufaris's testinony on the sane point is sonmewhat
I nconsistent. He testified that he only told M. Hitchens that
he did not want to go through what he had endured during a
previous failed | oan transaction wth another |ender. Tr. 11-
1-99 at 457. He further testified that M. Hitchens replied,

"*'We know our business'. That's the only thing", id., and that

he understood this to nean that M. Hitchens "is a professional

and has past experience of doing this settlenment work.” 1d. at
457-48. Later, John Koutoufaris testified that "I did say to
themto investigate the lender." [d. at 8507. However,

despite this statenment, we find fromthe context of John
Koutoufaris's testinony as a whole that he never in fact

I nstructed the Morris Janes Defendants to investigate the

| ender, although at trial it becane clear that this is what he
t hought counsel was supposed to do in this type of situation,

Mar| ene Koutoufaris testified that when the famly first

21t is unlikely that an investigation by the Mrris Janes
Def endants coul d have reveal ed nore than Alan Start's
i nvestigation did in early 1994, M. Start's investigation
showed that the | ender's docunentation and references were in
order and that the police had nothing to report concerning the
| ender or Rowan Lei gh-Janes. Furthernore, Plaintiffs had
already commtted to the | oan before they sought advice from
the Morris Janes Def endants.
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met wwth M. Wight with respect to the Usher Trust |oan she
told himthat they could not "have this [a repeat of the prior
| oan fiasco] *®* happen again. And, you know, we depend on you
to protect us on this" and that M. Wight told her that they
woul d "nmake sure everything is done right." Tr. 6-30-99 at
231-32. However, Marlene Koutoufaris admtted that at no tine
did she ever specifically ask M. Wight "to investigate this
trust or to check it out."” She expected himto do "what he was
supposed to do." 1d. at 354. However, what Plaintiffs thought
counsel should do as opposed to what was comruni cated to the
Morris Janmes Defendants', the Defendants' understandi ng of
their role, and what professional standards required are very
di fferent things.

Even if Plaintiffs had communicated to the Murris Janes
Def endants their expectation that Defendants would investigate
the | ender and Defendants had agreed to such a termas part of
their engagenent, there was no evidence of what such an
I nvestigation should have entailed. The only evidence rel evant
to this point was the testinony of Alan Start concerning his
I nvestigation which indicated that everything was on the up-
and-up and no red flags existed. Although there was evidence
that at a February 2, 1995, neeting attended by Mrris Janes

personnel and Plaintiffs' counsel the Lexis/Nexis databases

3The circunstances surrounding the prior transaction were
not explored in any detail at trial, but are not in dispute.
The details are not material here.
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were searched for a record of Charneuro and that nothi ng was
found, there was no evidence as to what type of information is
to be found by such a search nor was it established that a
search in February, 1995, after the fact woul d have reveal ed
the state of affairs in June and July of 1994. To the
contrary, Alan Start testified that he investi gated Rowan

Lei gh-Janes of the Usher Trust before paying a comnmtnent fee
on behal f of hinmself and M. McCann and found only that M.

Lei gh-Janes was a | egitimte busi nessman who was capabl e of
funding the loan. Tr. 3-27-00 at 17-19. H s inquiry to the
police in England revealed only that there were no pending
actions, id. at 18, and that further infornati on was not to be
had.

Prof essor Hazard testified that counsel acted within the
bounds of professional responsibility and we accept his
testinony. Professor Hazard concluded that there was no duty
on the part of the Murris Janmes Defendants to investigate the
| ender and that the placenent of the liens on Plaintiffs'
property was not unreasonable in light of the very real threat
that another creditor, particularly a taxing body, would obtain
a lien or otherw se encunber assets before the | oan process was
conpl et e.

Prof essor Hazard opined that when a client infornms counse
of a prior experience that the client wishes to avoid it may
"hei ghten the responsibility of comunication”, Tr. 11-1-99 at

551-52, but it would not "change[] anything that you woul d do,

23



but it's an indication that the client has a particul ar
sensitivity. And ... a lawer ... has to take into account
obvious sensitivities." 1d. at 552. In this case, Plaintiffs
had al ready commtted to a course of action with the Usher
Trust before Plaintiffs consulted counsel about it.
Furthernore, Plaintiffs' expectation that the Murris Janes
Def endants woul d i nvestigate the | enders was not communi cat ed
to them |In addition, the Cctober 17, 1994, Plaintiff's
Exhibit 176, letter of the Usher Trust's U S. counsel, GCeorge
Gardner, to its enployee N gel Jowsey questioni ng whether the
| oan woul d ever fund was copied to Marcos Koutoufaris. This
was well in advance of the Novenber British faxes and, in
Prof essor Hazard's opinion, was enough to put Plaintiffs on
notice that there was a problem According to Professor
Hazard, it was not necessary for the Mrris Janmes Defendants to
send a letter to Plaintiffs.

Wth respect to efforts to renove the liens on Plaintiffs’
assets, Professor Hazard testified that it would have been
"W thin the range of professional conduct” for the Mrris Janes
Def endants to take steps to renove the liens but he did "not
think that at this point the danger was so inperative that |
woul d say that the lawer failed in taking appropriate steps
beyond what is done here." Hazard, Tr. 11-1-99 at 557.
Mor eover, the Morris Janes Defendants attenpted to have the
| i ens renoved but were stopped by Plaintiffs' counsel.

Prof essor Hazard also testified that, although the Mrris Janes
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Def endants "coul d have done nore", what they did was "within

the range of professional judgnent”. 1d. He testified that,

in light of concerns that Plaintiffs' creditors would record

| i ens agai nst the property before the | oan process was

conpleted, the dry settlenent that took place and the

I nposition of the |iens was appropriate. He would not fault

counsel for allowing the liens to be inposed as there was "a

good reason to take the risk that was taken." 1d. at 580-82.
Wth respect to the British faxes, the fact that M.

Wi ght and Marcos Koutoufaris conversed the day after M.

Wi ght received a copy of the faxes was significant to

Prof essor Hazard. Hazard, Tr. 11-1-99 at 583-85. Furthernore,

Mar cos Koutoufaris testified that he had received a copy of a

| etter concerning the faxes. 1d. at 589. |In addition, when

asked to assunme that when the British faxes arrived, Plaintiffs

were already searching for alternative financing and, by

Decenber, 1994, had been unable to find any, Professor Hazard

concl uded that the Mrris Janes Defendants' advice to consider

bankruptcy was in conpliance with the standard of care. |1d. at

591-92.

Plaintiffs al so assert that Defendants repeatedly assured
themthat the I oan would fund. Nothing in the record supports
this assertion and as early as the nonth after settl enent
Plaintiffs were on notice that a potential problemw th the
| oan existed. See Plaintiffs' Exhibit 176, |letter of Cctober

17, 1994, from George Gardner to N gel Jowsey. Further
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cl osing was repeatedly del ayed due to the fact that Plaintiffs
kept changing the specifics of what the |loan would entail. The
evidence is clear that, when the noney did not appear after

cl osing, the Koutoufarises were told by the Mdrris Janes

Def endants that funding was unlikely.

Assertion that Davis Wod and Janes Sintros Wuld Have Lent But
For Def endants' Conduct

Plaintiffs asserted that, after the Usher Trust |oan
failed to fund, Davis Wod and Janes Sintros would have lent to
t hem but for the conduct of the Mrris Janes Defendants which
caused the liens to be placed on their property. Davis Wod
was an i nsurance agent and creditor of Plaintiffs who carried
t he insurance for the Koutoufarises' businesses. M. Wod from
time to time lent Plaintiffs noney. He testified that he woul d
not have been interested in lending Plaintiffs $6.95 mllion
(Tr. 11-2-99 at 956) because there was insufficient collateral.
In 1992 he had | ent $120,000 to a Koutoufaris enterprise and
John, Marl ene, and Marcos Koutoufaris had guaranteed it. The
| oan was due to be repaid in 90 days but was not. M. Wod
eventually instituted suit to collect. He testified that if
t he Kout ouf ari ses had approached himfor a | oan he woul d have
wanted col lateral, Tr. 11-2-99 at 979, and the banks' refusal
to lend to them woul d have influenced his decision, as would
Plaintiffs' failure to pay taxes and vendors. |1d. at 980. He

did not testify, as Plaintiffs represented he would, that he
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woul d have provided Plaintiffs with financing. He sinply said
that if he could have had the first Iien on assets and all else
was in order, he would have proceeded but could not nane a
figure that he would have been willing to lend. |1d. at 981
987. He testified that if all standards were net, he would
lend to Plaintiffs but he said that whether he woul d have | ent
was a matter of specul ation inasnmuch as he had no concrete
evidence of Plaintiffs' finances, the anmount of noney they
needed, or anything else. See Wod, Tr. 11-2-99 at 978. He
testified that he would have had to have seen a financi al
statenent, id. at 995, but had not. At trial, Plaintiffs asked
hi m whet her he woul d have consi dered purchasi ng the Bl ue Coat
Inn but he testified that it never canme up in the discussions
with the Koutoufarises, that he m ght have considered it if the
nunbers were right, but he did not "know anything about the
nunbers.” 1d. at 986. He could not say whether he woul d have
even "entertai ned" the idea of providing financial assistance.
Anot her witness called by Plaintiffs was Janes Sintros.
John Koutoufaris testified that he "coul d have gone" to Janes
Sintros, a Boston attorney who did consulting work hel ping
I nternati onal agencies establish operations in the United
States, but that he did not approach himuntil postpetition.
Tr. 11-1-99 at 477. M. Sintros's testinony al so was not
hel pful to Plaintiffs inasnuch as he testified that he did not
thi nk he could have |ocated financing for themin |ight of

their financial condition. M. Sintros testified that if

27



everything was "in order" he could have found sonme sort of
financing for Plaintiffs but this was "just specul ati on”
i nasmuch as he did not have sufficient information to determ ne
whet her all woul d have been "in order”

M. Sintros testified that before he would Iend to
Plaintiffs he would have to see bal ance sheets and profit and
| oss statenents. He testified that he saw sone nunbers but did
not recall any specifics. M. Sintros testified that, because
of his reputation, prospective | enders would | ook at what he
forwarded to them but his work on behalf of Plaintiffs never
went as far as filing a |loan application. He testified that
"if there was ... good reason to ... loan [sic] the noney, if
everything was ... presented, then, ... they [lenders] woul d
have done their due diligence. And if it was sonething they
wanted to fund, they would have.” Sintros, Tr. 11-1-99 at 607-
08. In addition, he testified that "[i]f everything was in
order” he m ght have been able to get Plaintiffs sonme funding
"but again, it is just speculation.” 1d. at 622. This
testinony refutes Plaintiffs' assertion that they could have

gotten alternative financing.

“plaintiffs offered the testinony of Randall C. Handy,
Jr., a conmmercial real estate broker and certified appraiser in
the state of Delaware. M. Handy offered an opinion of the
val ue of the Blue Coat Inn and the Blue Coat |nn Pancake House
as of 1998. However the value of the property in 1998 does not
refl ect the value of the business at the relevant tinme in 1994.
The witness testified that he had not appraised the val ue of
t he business as of 1994. Tr. 3-27-01 at 103. Wth respect to
evi dence of valuation of the property in 1994, neither the
(continued...)
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W find that Plaintiffs' allegation that the conduct of
the Morris Janmes Defendants caused their bankruptcy is w thout
merit. Plaintiffs' financial situation was desperate. They
needed refinancing to pay their debts and to keep their
suppl i ers doing business with them They introduced no
evidence that any entity other than the Usher Trust was wlling
to lend to them under the circunstances as they existed in 1994
when Plaintiffs sought financing through the Usher Trust. The
testinony of their own expert supports the conclusion that the
prof essi onal conduct of the Morris Janes Defendants was within
t he appropriate range of professionalism

Plaintiffs also argued that their creditors would have
been willing to forebear because they did so while waiting for
the loan to fund. However, creditors refrained fromtaking
action through M. MCann's and the Mirris Janes Defendants’
efforts on Plaintiffs' behalf. Furthernore, because creditors
had previously refrained fromexercising their rights is not
evi dence that they would continue to do so. Suppliers had
Plaintiffs on COD before the tine Plaintiffs began negoti ati ons
with the Usher Trust. |In addition, as early as Novenber 1
1994, WI m ngton Trust sent notices of default. Despite the
fact that Plaintiffs, M. MCann and the Mrris Janes

(... continued)

W t ness nor the Defendants were given the docunentation
Plaintiffs sought to introduce into evidence and the testinony
offered in connection with the exhibit (Plaintiff's Exhibit
277) was stricken. Tr. 3-27-00 at 101-02.
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Def endants continued to seek alternative financing on
Plaintiffs' behal f, on Decenber 9, 1994, one of Plaintiffs'
suppliers wote to the Blue Coat |Inn demanding |iquidation of
an obligation in excess of $90,000. In January, 1995, another
food supplier, Tartan Sysco, sued the Blue Coat Inn for debt in
excess of $180,000. Wth the worsening financial condition of

the conpanies, alternative financing did not occur.

Concl usi on

We find that, based on the evidence and testinony at
trial, judgnment should be entered for all Defendants and
against Plaintiffs.

An appropriate order will be entered.

DATE: 11/27/01 [sl/

Judith K Fitzgerald
United States Bankruptcy Judge

cc: John A Parkins, Jr., Esq.
Ri chards, Layton & Fi nger
One Rodney Square
P. 0. Box 551
W m ngton, Del aware 19899

Gregory A Sioris, Esq.

Suite 1423

500 Fifth Avenue

New Yor k, New York 10110-1499

M. Stephen J. MCann

106 Circl e Avenue

Suite 209

Sal i sbury, Maryland 21801

Henry Hei man, Esq.

Hei man, Aber & Gol dl ust

600 First Federal Plaza

W m ngton, Del aware 19801
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United States Trustee
844 King Street

Suite 2313

W | m ngt on, Del aware

19801
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR DI STRI CT OF DELAWARE

I N RE:

BCl Pancake House, Inc., Bankruptcy No. 95-00208
Bl ue Coat Inn, Inc. Bankrupt cy No. 95-00207
Patri ot Enterprises, L.L.C Bankruptcy No. 95-00206
Hospitality Organi zati onal Bankrupt cy No. 95-00205

Managenent Enterprises, Inc.

Debt or (' s) Chapter 11
BClI Pancake House, Inc.,

Bl ue Coat Inn, Inc.

Patriot Enterprises, L.L.C
Hospitality Organi zati onal
Managenent Enterprises, Inc.
Adversary No. 96-198

Plaintiff(s)
V.
Morris, Janes, Hitchens &
Wllians, WIlliam R Hitchens,
Jr., Norris P. Wight,
Par kowski, Nobl e & Guerke,
P.A., CGeorge F. Gardner, 111
First Commercial Services,
[

ir
nc., and Stephen J. MCann
Def endant ( s)

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

JUDGVENT ORDER

AND NOW this 27t h day of Novenber ,
2001, for the reasons expressed in the foregoi ng Menorandum
Qpinion, it is ORDERED, ADJUDGED, and DECREED that judgnent is
entered for Mrris, Janmes, Hitchens & Wllians, WIliamR
H tchens, Jr., Norris P. Wight, and Stephen J. MCann and
agai nst BCl Pancake House, Inc., Blue Coat Inn, Inc., Patriot

Enterprises, L.L.C., Hospitality Organizational Managenent



Enterprises, Inc. and the adversary is dism ssed with
prej udi ce.

It is FURTHER ORDERED that the Clerk shall close this
adversary.

/sl

Judith K Fitzgerald
United States Bankruptcy Judge

cc: John A Parkins, Jr., Esq.
Ri chards, Layton & Fi nger
One Rodney Square
P. O Box 551
W m ngton, Del aware 19899

G egory A Sioris, Esq.

Suite 1423

500 Fifth Avenue

New Yor k, New York 10110-1499

M. Stephen J. McCann

106 Circle Avenue

Suite 209

Sal i sbury, Maryland 21801

Henry Hei man, Esq.

Hei man, Aber & ol dl ust

600 First Federal Plaza

W m ngton, Delaware 19801

United States Trustee

844 King Street

Suite 2313

W m ngton, Del aware 19801



